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SWETT v. CUTTS. 1] 

The point is this : that though he has not paid money for his 
stock, yet as the corporate authorities chose to take his note in 
lieu of the money, he thereby became a stockholder entitled to all 
the rights of a stockholder, amongst which was the right of 
refusing to go into a new enterprise, and though he refuses to-day 
to go into the new enterprise, and calls for a dissolution, which is 
granted, yet to-morrow, after the dissolution has taken plaee, he is 
as much liable to be called on for payment of his note as .he ever 
was, and the note though unpaid, will go into the general corporate 
funds for distribution. 

There is not in one of the cases, the slightest intimation that 
the court thought the subscriber under an obligation to go into 
the new enterprise. All that they decide is, that the stockholder 
must pay up what he agreed to pay for his stock ; after that, he 
has the rights of all other stockholders, and may go into the new 
enterprise, or call for a dissolution of his company, at his pleasure, 
or, even before he pays up, he has the same right to call for a 
dissolution, as, in theory, he has already paid for his stock when 
the corporation compounded with him, and agreed to take his note 
in lieu of money. Varying the form of statement : he subscribed 
to stock to build a road from A. to B. Now having subscribed, 
he is bound under any circumstances, to pay the subscription 
price, unless the enterprise be abandoned. The road is built from 
A. to B. Has he any right to refuse then to pay up on his sub- 
scription, when the very thing in regard to which he subscribed, 
has been done ? After the road is built the majority resolve to 
extend it to C. Now, does making him pay up his subscription, 
force him into being a stockholder in the new enterprise ? Un- 
questionably not. He is only required to pay what he promised 
to pay in case the old enterprise should be undertaken, when he 
may immediately insist that the old property shall be sold and 
the proceeds divided, rather than he will go into the extension. 

Wm. L. Royall. 

Richmond, Virginia. 

«*. 

RECENT AMERICAN DECISIONS. 

Supreme Court of New Hampshire. 

JOHN L. SWETT o. EDWIN CDTTS. 

A landowner who in the reasonable use of his own land diverts or obstructs the 
flow of water not gathered into a stream, but either circulating through the pores 
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of the earth, or spreading over the surface in the season of melting snows or 
heavy rains, is not liable for an injury to his neighbor caused by such diversion 
or obstruction. 

Where the plaintiff and defendant were adjoining owners of land by the side of 
a highway, in the ditch of which water was accustomed to accumulate, and for 
many years it found its way off through a depression in defendant's land : Held, 
that plaintiff would acquire no right by prescription to have the water run off over 
the defendant's land. 

This was an action on the case for making an embankment by 
the side of a highway, and causing the water which gathered there 
to flow over the plaintiff's land. 

It appeared on the trial that the plaintiff and defendant were 
adjoining owners of land on the same side of a highway ; that 
in the season of melting snows and heavy rains, the water was 
accustomed to accumulate in the ditch on the same side of the 
highway; and the plaintiff's evidence tended to prove that for 
more than forty years the water passed off through a depression 
in the defendant's land, without seriously affecting the plaintiff's 
land — and the injury complained of was the erection of an em- 
bankment by defendant at the low place on his land, by which 
the water was diverted and turned upon the plaintiff's land. 

The court instructed the jury that if the water so gathered had 
bgen accustomed to run off over defendant's land for forty years, 
and defendant had so diverted it, the action would be maintained ; 
to which the defendant excepted, and the jury having returned a 
verdict for the plaintiff, defendant moved for a new trial for error 
in these instructions. 

Wait, for plaintiff. 
Barton, for defendant. 

Bellows, C. J. — In respect to water not gathered into a stream 
but circulating through the pores of the earth, beneath its surface, 
it is now settled that a landowner who in the reasonable use of 
his own land, obstructs or diverts the flow of such water, even 
to the injury of his neighbor's land', is not liable to respond in 
damages. 

This is not upon the principle that has been in some cases 
adopted that the landowner has the absolute and unqualified pro- 
perty in all such water that may be found in his soil, and may 
therefore do what he pleases with it, as with the sand and rock 
that form part of that soil, but upon the same general principle 
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that governs the use of water flowing on the surface in well-defined 
streams or channels ; that is, to make .a reasonable use of it for 
domestic, agricultural and manufacturing purposes — not trenching 
however upon the similar right of others. 

So in respect to water percolating through the soil, the land- 
owner may ordinarily drain his land ; may obstruct the usual 
course of the flow of such water by walls for cellars, and other 
purposes, and may dig wells and use the water for domestic and 
agricultural purposes. 

The test is the reasonableness of the use or disposition of such 
water ; and ordinarily that is a question of fact for the jury under 
the instructions of the court. 

In favor of the unqualified and absolute right of the landowner 
to dispose of all such water as he finds in his soil, pr that he may 
draw there by wells dug on his land, it is urged that he cannot 
know the condition of the water beneath the surface ; the changes 
that take place or the sources of supply of the springs and wells 
in the adjoining lands, or what portion is drawn from his own soil 
and what was originally found in his neighbor's ; and therefore 
that there is no ground for presuming a mutual agreement between 
the landowners in ages past in respect to such underground water, 
or for holding a right to have been acquired by use or acquies- 
cence. So is the leading case of Acton v. Blundell, 12 M. & W. 
336. 

In the first place we do not understand that the rights of the 
riparian owner to the use of streams of water running upon the 
surface are to be deduced from the presumed mutual agreement 
or acquiescence of landowners ; but rather as a natural right 
incident to the land, to partake in the enjoyment of the common 
bounty of Providence, as in the cases of light and air : Dickinson 
v. Canal Co., 7 Exch. 299 ; Shury v. Piggot, 3 Bulst. 339 ; 
Ohassemore v. Richards, 2 H. & N. 168 ; Tyler v. Wilkinson, 4 
Mason 397. 

And, in the second place, although it may be true that in the 
majority of cases the condition of the water-flow beneath the 
surface is not accurately known, yet in a great many instances 
its general course, from the slope of the surface, the appearance 
of springs and other indications of water, is quite obvious. 

Indeed this doctrine appears to embrace that large class of 
cases where the water flows in sight upon the surface in wet sea- 
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sons of the year, but not to such an extent as to mark a regular 
channel with banks and sides. And also where the water moves 
slowly, but obviously, through boggy or swampy lands, constitu- 
ting the sources of streams and rivers. 

The doctrine in fact would justify a landowner in intercepting 
and diverting the water so working its way through spongy or 
swampy land at any point before it was gathered into a regular 
channel ; although it might be obvious that such water was the 
source of a stream which furnished valuable mill-sites ; even 
although such diversion was in no way necessary to the enjoyment 
of his land. 

The contrary doctrine in respect to water percolating beneath 
the surface is established in this state in the well-considered case 
of Basset v. Salsbury Manuf. Co., 43 N. H. 569 ; s. c. 3 Am. Law 
Reg. N. S. 223. And the question is whether the doctrine of that 
case applies to water which appears on the surface in the season of 
melting snow and heavy rains, but is not gathered into any regular 
channel or watercourse — -or whether such water stands upon the 
footing of permanent streams running upon the surface in regular 
channels. If upon the latter footing, then the instructions were 
sufficiently favorable to the defendant. 

Upon the examination of the cases which maintain the doctrine 
that the landowner may dispose of the water percolating beneath 
his soil as he pleases, they will be found to include the case of 
mere surface-water not gathered into streams. 

In Rawstron v. Taylor, 11 Exch. Eep. 380, it is laid down 
by Parke, Baron, in the opinion of the court, that in the case of 
common surface-water rising out of spongy or boggy ground, 
and flowing in no definite channel, although contributing to the 
supply of the plaintiff's mill, the supply being merely casual and 
the water having no defined course, the defendant is entitled to 
get rid of it as he pleases. 

The same doctrine is announced in Broadbent v. Ramsbotham, 
11 Exch. 602, which was an action for diverting water on de- 
fendant's land, which naturally flowed over the surface of a hill 
into a brook which supplied plaintiff's mill. 

The court, per Alderson, Baron, says the right of the plaintiff 
cannot extend further than the right to the flow in the brook 
itself, and to the water flowing in some defined natural channel 
either subterranean or on the surface communicating directly with 
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the brook itself. No doubt, he says, all the water falling from 
heaven and shed upon the surface of the hill, at the foot of which 
a brook runs, must, by the natural force of gravity, find its way 
to the bottom, and go into the brook ; but this does not prevent 
the owner of the land on which this water falls from dealing with 
it as he may please, and appropriating it. He cannot, it is true, 
do so if the water has arrived at, and is flowing, in some natural 
channel already formed. But he has a perfect right to appropri- 
ate it before it arrives at such a channel. 

It is quite clear that such surface-water is put upon the same 
footing as water percolating beneath the surface, and the cases 
are quite numerous that show it, and we think it should be so 
upon principle. 

The great objection to applying the doctrine which forbids the 
diversion of running streams, to water circulating in the pores of 
the earth, is that if applied without qualification it would to a 
great extent prevent the beneficial enjoyment and improvement 
of one's own land. 

A similar effect, though less extensive, would be produced by 
applying that doctrine to mere surface-water not gathered into 
any regular and defined channel. In many cases of spongy and 
swampy lands the water moves from a higher to a lower level over 
a wide space which under such a doctrine could not be drained or 
reclaimed. So in case of rain falling upon the side of a hill, and 
which would naturally find its way upon the surface into a brook 
at the bottom, such a doctrine might effectually prevent the improve- 
ment of very extensive tracts of land. 

Again, the boundary line between what shall be deemed under- 
ground percolation and mere surface-water would often be extremely 
difficult to define, and from that source serious embarrassments 
might arise. 

From the nature of the case, then, we think that the line is 
properly drawn between water running in natural streams with 
well defined channels, and that which is merely spread over the 
surface and flows without any regular course or channel, or circu- 
lates under the surface through the pores of the earth. 

The authorities are numerous to this point besides those already 
cited ; among them are 3 Kent's Com. 439 note 2, and cases ; Ash- 
ley v. Wolcott, 11 Cush. 192, Luther v. Wmnisimmet Co., 9 Cush. 
171 ; Wheatly v. Baugh, 25 Penn. St. Rep. 528, Buffum v. Ear- 
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ris, 5 R. I. 243 ; See also Ellis v. Duncan, 21 Barb. 230 ; Wash- 
burn on Easements 358, and cases cited. 

These authorities, to be sure, hold generally that in respect to 
mere surface and underground water not gathered into streams, 
the landowner where it is found, has the unqualified right to dis- 
pose of it as he pleases, although in some cases the right appears 
to be limited to cases where it is dealt with in the improvement of 
such owner's land, and without malice, as in Wheatly v. Baugh, 
25 Penn. St. Rep. 532. 

But these cases concur in putting all water not gathered into 
watercourses, whether upon the surface or underneath, on the 
same footing, and so far we think they are right. As, however, 
the case of Bassett v. SaUbury Manufacturing Company holds in 
respect to water percolating through the soil that the landowner's 
right to obstruct or divert it is limited to what is necessary in the 
reasonable use of his own land, we think the same rule must be 
applied to mere surface-water not gathered into a stream. 

To give the landowner the absolute and unqualified right of 
disposing of such water would in many instances be productive 
of great mischiefs to his neighbors, and lead to interminable 
struggles between them ; for the same power to deal with such 
water would exist in each landowner when it was on his land. 

In many instances the water would assume so much of the 
character of a natural watercourse as to make the application of 
auch a doctrine odious and unjust — while at the same time a total 
want of power to modify such flow to meet the necessities of the land- 
owner, would often stand in the way of valuable improvements 
which might be made without serious detriment to any one. 

The doctrine which we maintain adapts itself to the ever-varying 
circumstances of each particular case ; from that which makes a 
near approach to a natural watercourse down, by imperceptible 
gradations, to the case of mere percolation, giving to each land- 
owner while in the reasonable use and improvement of his land 
the right to make reasonable modifications of the flow of such 
water in and upon his land. 

In determining this question all the circumstances of the case 
would of course be considered ; and among them the nature and 
importance of the improvements sought to be made, the extent 
of the interference with the water, and the amount of injury done 
to the other landowners, as compared with the value of such im- 
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provements. And also whether such injury could, or could not, 
have been reasonably foreseen. 

Ordinarily a landowner may dig a well upon his own land, even 
though by percolation it draws the water from his neighbor's land, 
or even his well ; but it would present a very different question if 
the well was dug by him with the express purpose of transferring 
the water in his neighbor's spring or well to his own, and knowing 
that this would be the result. 

So, too, the owner of extensive swamp lands which are the 
source of a river furnishing valuable mill-sites, might reasonably 
be allowed to drain it by bringing the water into one channel, 
when it might be regarded as unreasonable to divert it entirely 
from its natural course. 

So, also, excavations maliciously made in one e own land witb a 
view to destroy a spring or well in his neighbor's land could not 
be regarded as reasonable ; and there would be much ground for 
holding that if the spring or well in his neighbor's land could be 
preserved without material detriment to the landowner making 
such excavations, it would be evidence of malice or such negligence 
as to be equivalent to malice : Wheatly v. Baugh, 25 Penn. St. 
Rep. 532. 

In the case before us the instructions asked for by the defend- 
ant assumed that he had the absolute and unqualified right to dis- 
pose of this water as he pleased, while the instructions given as- 
sumed that if the state of things proved, had existed from time 
beyond memory, the defendant had no right at all to stop the flow 
of this water over his land and thus cause it to flow over the 
plaintiff's land. 

If this was mere surface-water not gathered into a watercourse, 
as we should infer it was from the case, the instructions upon the 
principles we have stated are erroneous, unless the plaintiff had 
acquired a right by prescription to have the water flow over the 
defendant's land. 

On that point, to constitute a title by prescription there must 
have been an adverse user under a claim of right for twenty years 
or more ; but here there has been no such user, the defendant has 
merely permitted the surface-water casually on his land to flow off 
over it. It does not appear that the plaintiff has claimed or exer- 
cised a right to discharge the water on his land upon the defend- 
ant's land, or that he has ever done any act or put himsejf in a 

Vol. XX.— 2 
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situation, by reason of which the defendant could maintain a suit 
against him, and thus interrupt a process of gaining title by pre- 
scription. It is true that some water which had gathered on the 
plaintiff's land may have passed off in the same way over the 
defendant's land, but if it did, it was by no act of the plaintiff, 
nor under any claim of right by him. 

So the fact that this water had passed over defendant's land for 
more than twenty years does not change its character and make 
it a watercourse. 

In Wood v. Waud, 3 Exch. 778, the court holds that the 
right to watercourses arising from enjoyment is not the same in 
respect to natural and artificial watercourses ; holding that as to 
the latter the right must depend upon their character, whether 
of a permanent or temporary nature, and upon the circumstances 
under which they are created. And by way of illustration say, 
that the flow of water from a drain for the purpose of agricultural 
improvements for twenty years could not give a right to a neighbor 
so as to preclude the proprietor from altering the level of his drains 
for the greater improvement of his land. 

This precise case arose in Q-reatrix v. Hayioard, 8 Exch. Rep. 
291, and was settled in accordance with this doctrine of Wood v. 
Waud. 

The same doctrine was applied in the cases of drains for mining 
purposes, in ArhrigU v. Bell, 5 M. & W. 203. 

In these cases, from the temporary nature of such drains and 
artificial watercourses, is deduced the inference that the use of 
the water discharged by them could not have been enjoyed as 
matter of right ; See Wood v. Waud, 3 Exch. 778. 

In the subsequent case of Eawstron v. Taylor, 11 Exch. 369, 
surface-water on defendant's land for more than twenty years had 
flowed over land of the plaintiff into his watercourse, and he had 
used it ; but it was held that plaintiff could maintain no action 
against defendant for diverting it on his own land. 

In respect to water percolating beneath the surface the tendency 
of the authorities is against acquiring a right by prescription. 
The use of such water upon one's own land is apparently rightful, 
and is no such invasion of the rights of the adjoining owner as 
would enable him to maintain a suit : for it would be impossible 
to know that he was drawing water from his neighbor's land : 
Washburn on Easements 384-390 and cases cited. In this respect 
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■water that comes to the surface stands on a different footing, and 
yet in general they are governed by the same rules. 

There may, doubtless, be cases where rights may be acquired 
by user in respect to such surface-water, as in the case of eaves' 
drip, but it can be only where the use is adverse and such as to 
give notice to the party against whom the right is acquired. In 
the case before us, however, no right of the defendant was invaded 
by any act of the plaintiff. He simply permitted the water 
gathered by the road-side to flow over his land, and so long as he 
did so, he could maintain no action against any one ; and we think 
the plaintiff had gained no right by prescription to have this water 
flow over the defendant's land, and there must be a new trial. 



We think the foregoing very able 
opinion must commend itself to our 
readers. The early and leading case 
of Acton v. Blundell, 12 M. &.W. 324, 
holds that the owner of land, through 
which water flows in a subterranean 
course, has no right or interest in it 
which will enable him to maintain an 
action against an adjoining landowner, 
who, in carrying on mining operations, 
in his own land, in the usual manner, 
drains away such water and leaves a 
well dry. There is here some query ex- 
pressed whether the case would be the 
same, if the well had been an ancient 
one. But the later cases have not sus- 
tained this doubt. All wells on a man's 
own land are legal, and none the more 
so for being ancient. And the owner 
of such well acquires no rights, by pre- 
scription, against the owner of the ad- 
joining land, whose springs contribute 
to supply the water by which the well is 
fed, unless it come' from well-defined 
channels upon the surface or so near the 
surface as to be well known and clearly 
understood. 

To create a right in one owner of 
land, against an adjoining landowner, 
to the use of water coming from his 
land, there must be something more 
than a mere surface drainage over the 
entire face of the land occasioned by 
unusual freshets, or other extraordinary 



causes : Luther v. Winnisimmet Co. , 9 
Cush. 171. There must be a "regu- 
lar," well-defined "channel," "with 
banks or sides:" Bigelow, J., in 
Ashley v. Wolcott, 11 Cush. 192, 195. It 
is not essential that it should be a con- 
stantly flowing stream, but it must be a 
stream, or water flowing in a channel, 
or over a bed, which, if dry at some 
seasons, gives unmistakable evidence 
that the water will return to its accus- 
tomed course, in the ordinary course of 
the seasons : Id. ; Shields v. Arndt, 3 
Green's Ch. 23*, 246. The passage of 
water from rain, or melting snow, over 
the surface of land for twenty years, 
gives no right to its continuance : Parks 
v. Newburyport, 10 Gray 29. The prin- 
ciple involved, and indeed the facts in 
the case last cited, resemble very closely 
those in the principal case. Here the 
surface-water, in times of extraordinary 
rains, and the melting of the snow in 
the spring of the year, was accustomed 
to pass off from the plaintiff's land, 
over the defendant's land, until the lat- 
ter, having occasion to erect an engine- 
house upon his land, had, by filling in 
the dirt around the same, hindered the 
former free flow of the water across his 
land. And the same principles are 
fully recognised in Dickinson r. Wince*- 
ter, 7 Allen 19, 20, by Bigelow, C. J. 
The learned judge here says : " A co- 
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terminous proprietor may change the 
Situation, or surface of his land, by 
raising or filling it to a higher grade, 
by the construction of dikes, the erec- 
tion of structures, or by other improve- 
ments which cause water to accumulate 
from natural causes, on adjacent land, 
and prevent it from passing off over the 
surface." 

There seems to be nothing very defi- 
nite in the civil-law writers upon this 
particular point except, that it is fully 
agreed in the body of the Roman law 
(Dig. lib. 89, tit. iii. s. 12), that if one 
by digging on his own land, in good 
faith, and with no purpose of injuring 
his neighbor, nevertheless dry up his 
well by diverting the underground cur- 
rents from it, there is no remedy by ac- 
tion. "Marcellus scribit, cum eo, qui 
in suo fodiens, vicini fontem avertit, ni- 
hil posse agi, nee de dolo actionem ; et 
sane non debet habere ; si non animo 
vicino nocendi, sed suum agrum melio- 
rem faciendi id fecit." But the distinc- 
tion between surface-water, accumulat- 
ing in low places from the melting 
of snows in the spring, and that which 
had formed more or less permanent 
channels in the earth in its passage, 
would not be likely to attract the atten- 
tion of writers in most of the European 
countries, and especially in Italy, where 
no snows ever cover the ground. 

The cases all agree that one by dig- 
ging a well and using it, or using a sur- 
face-spring npon his own land, for ever 
so long a time, acquires no easement in 
or servitude upon the land adjoining, 
and from which the supply of the well 
or the surface-spring may come. And 
this rests upon very obvious grounds, 
viz., that the owner of the adjoining 
land cannot, from the nature of the case, 
know or understand, that the supply of 
water is derived from his land ; and 
no rights can be acquired by mere 
use, unless it is adverse to the party 
against whom such rights are claimed, 



and thus involves an acquiescence on 
his part : Greenleqf v. Francis, 1 8 Pick. 
117. But this case assumes that the 
party shall act in good faith and not 
from a malicious intent to injure his 
neighbor, as some of the cases seem to 
justify : Chalfield v. Wilson, 28 Vt. 49. 
In cases of mere adverse user it re- 
quires the full period of the Statute of 
Limitation as to lands, to perfect the 
prescriptive right. But there are cases 
where the party acts in ignorance of 
any counter claim, and the adverse 
party knowing of his own right being 
thereby infringed, keeps silent and al- 
lows the other party to expend money in 
creating erections which he would not 
have made if informed of the claim of 
the adverse party, where the law imposes 
an estoppel at once upon the party thus 
disguising his claim, and thereby mis- 
leading his adversary : Gray v. Barrett, 
20 Pick. 186; where the point is well 
presented by Shaw, C. J. The general 
rule of law, that the owner of land can 
have no action against an adjoining 
proprietor, for carrying on such opera- 
tions upon his own land as he deems for 
his advantage, although he thereby 
drain the well or the surface-springs 
upon the land of the other party, is well 
illustrated in the leading case of Acton 
v. Blundell, 12 M. & W. 324. The ar- 
gument in this case and the opinion of 
Lord Chief Justice Tindal, give a most 
satisfactory view of the law upon this 
point, from that date backwards to the 
times of the civil-law writers. And the 
more recent decisions, which are very 
numerous, have not essentially qualified 
the rule here laid down. See Roath v. 
Driscoll, 20 Conn. 533. 

There is a very recent decision in the 
Queen's Bench (July 1871), Mason v. 
The Shrewsbury $■ Hereford Railway Co., 
20 W. R. 14, in which the Lord Chief 
Justice Cockburn and Justice Black- 
burn give separate opinions, where an- 
other point in the law affecting water- 
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rights is thoroughly discussed, viz., 
How far a landowner acquires a pre- 
scriptive right to the continuance of run- 
ning water, which is produced by the 
diversion of a perennial stream for some 
temporary purpose ; but which had been 
continued in its new channel for a very 
long period, about sixty years. It is 
here held, that where water is allowed 
to be diverted from its natural course by 
parliamentary powers, in order to sup- 
port the grant of a canal, and thus 
thrown upon the land of others and the 
former bed of the stream left dry, 
whereby it is gradually filled up, so 
that when the canal is converted into, 
or discontinued by reason of, a railway 
being constructed along the line, and the 
stream restored to its former channel, 
the land across which it flows is flooded 
in time of high water, in consequence 
of the channel having thus gradually 
filled up by disuse, that the landowner 
who thus suffers has no legal remedy. 
This question is extensively considered 
by Pollock, C. B., in the leading case 
of Wood v. Waud, 3 Exch. 748, where 
it was held, that a mill-owner who had 
made extensive and valuable erections 
upon a stream fed largely from the ar- 
tificial drainage of mining lands, could 
maintain no action against those who by 
building a more extensive drain, in an- 
other direction, had diverted the water 
from the former drain, and thus rendered 
the mill useless. The learned judge il- 
lustrates the subject very extensively by 
reference to numerous cases of artificial 
drainage, and concludes that the con- 
tinuance of such drainage by these arti- 
ficial means and for obviously temporary 
objects, gives the landowners below no 
right to make erections depending upon 
the permanency of the flow of water 
produced by such artificial means and 
for temporary purposes. It would seem 
from The National G. M. Co. v. Donald, 
7 W. B. 185, that in all cases of the di- 
version of a natural stream, under par- 



liamentary powers, in the creation of 
public works, that when the works are 
discontinued, or the necessity for the 
diversion ceases, the landowners from 
whom the stream is thus diverted have 
the right to insist upon its restora- 
tion to its former course. But it seems 
to be questioned in the case last cited, 
whether a public company possess any 
such functions or powers that their ac- 
quiescence in the use of the water in a 
particular mode by others could give any 
rights beyond the continuance, or ex- 
cept as against the company. 

It will not be of interest probably 
here, to go more into detail upon this 
subject except to refer to some of the 
later cases. The earlier cases will be 
found digested in admirable system and 
great thoroughness in Mr. Perkins's 
late edition of Angell on Watercourses. 
The precise point, so thoroughly and 
ably discussed in the principal case, re- 
spects mainly surface-water, where there 
is no clearly-defined channel for its 
escape. For the fact that water at one 
particular season in the year during the 
melting of the snow in spring, and at 
one particular point in the artificial 
drain by the side of the highway, had 
been accustomed to spread out upon the 
defendant's land for more than twenty 
years, and thus soak into the soil, could 
not be regarded as thereby creating a 
prescriptive right in all adjoining pro- 
prietors to have it continued, or even 
to have created such a right, on be- 
half of the public authority, because 
this is merely the diffusion of surface- 
water, in a particular manner or in a 
particular direction. And no rule of 
law seems to be better settled, as we 
have before shown, than that it is the 
right of every landowner, to change 
the diffusion of surface-water at his will 
and pleasure, provided it be done in 
good faith, in the enjoyment, and for the 
greater usefulness of his own land. It 
seems to have been held, in some cases, 
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Gillet v. Johnson, 30 Conn, 180, not in- 
dispensable to the existence of a water- 
course, that the banks and clearly-de- 
fined bed of the same should be discern- 
ible throughout its whole course. In 
the last case, where a watercourse, in 
passing over low, flat lands, spread 
itself out, so as not to break the surface 
of the ground, it was nevertheless re- 
garded as still retaining its character of 
a watercourse. But in the principal 
case there seems to have been nothing 
of this character in the mere overflow 
of the drain by the temporary increase 
of the water and its consequent diffusion 
upon the adjoining field. 

The rules of law as to the rights of 
landowners in reference to surface-wa- 
ter, are clearly and justly stated by 
Beabley, C. J., in Bowlsby v. Speers, 
2 Vroom 351. "There is," said the 
learned judge, " no such thing known 
to the law, as a right to any particular 
flow of surface-water jure natural. The 
owner of land may, at his pleasure, 
withhold the water falling on his pro- 
perty from passing in its natural course 
on to that of his neighbor, and in the 
same manner may prevent the water 
falling on the land of the latter from 
coming on to his own." The right to 
discharge, or to receive the surface-wa- 
ter, can have no legal existence, except 
from a grant express or implied. The 
point decided in this case was, that it 
was not actionable in the defendant to 
obstruct, by means of necessary erec- 
tions upon his own land, the free dis- 
charge of surface-water coming from 
the plaintiff's land, and thereby causing 
it to flow back upon and damage the 
plaintiff's land. This must be regarded 
as damnum absque injuria* And the fact 
that some portion of this water comes, 
in times of freshet and extraordinary 
rains or melting snows, from a natural 
basin, where the surface-water accumu- 
lates and sometimes overflows, will 
make no difference. But one level- 



owner cannot justify draining his sur- 
face-water, at a particular point, upon 
the land of his neighbor, in order to 
render his own land more useful : But- 
ler v. Peck, 16 Ohio N. S. 334 ; Miller 
v. Laubach, 47 Penna. 154. But in the 
latter case it was held the landowner 
may drain the excess of surface-water 
from his own land into a stream run- 
ning through it, without exposing him- 
self to an action at the suit of the pro- 
prietors below. This general subject is 
ably discussed by Colt, J., in Wheeler 
v. City of Worcester, 10 Allen 591, in 
regard to the responsibility resulting 
from the erection and continuance of 
public works, along and across natural 
streams of water, consequent upon the 
changing currents and varying points 
of the discharge of surface-water into 
such streams. And railways are not at 
liberty to drain off from their tracks an 
excess of surface-water produced by ex- 
cavating for their road-bed and thus 
opening up underground springs, and 
throw the same upon the land of adjoin- 
ing proprietors not embraced in the land 
condemned for the use of the road, 
unless such act becomes absolutely ne- 
cessary for the continued operation of 
the road, and in such case it must be 
done in a manner least injurious to the 
adjoining proprietors : Curtis v. The 
Eastern Railway Co., 14 Allen 55. In 
Goodale v. Tuttle, 29 N. Y. 459, Denio, 
Ch. J., said: "In respect to the run- 
ning off of surface-water caused by rain 
or snow, there is no principle which 
will prevent the owner of land from fill- 
ing up the wet and swampy places on 
his own soil for its amelioration and its 
own advantage, because his neighbor's 
land is so situated as to be incommoded 
by it." 

This well settled doctrine of the right 
of the landowner to guard his soil 
against the damaging effects of surface- 
water flowing from his neighbor's land, 
even at the expense of damaging his 
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neighbor's land by throwing the surface- 
water back upon it, is somewhat severely 
condemned by Breebe, Ch. J., in Gil- 
kam v. Madison County Railroad Com- 
pany, 49 111. 484, where the learned judge 
thus characterizes the rule of law main- 
tained in the principal case : " The doc- 
trine of these cases wholly ignores that 
most favored and valuable maxim of the 
law, Sic utere too ut alienum non lozdas, a 
maxim lying at the very foundation of 
good morals and so preservative of the 
peace of society." But that estimable 
man and wise magistrate, as well as 
learned and accomplished jurist, will be 
as ready as any one, we doubt not, to 
recognise the counter maxim of the law, 
that in the social state, we are all con- 
stantly exposed to innumerable losses, 
at the hands of others, where we have no 
redress, the loss being damnum absque in- 
juria, and that the benevolent maxim of 
the civil law to which he refers was never 
intended to demand of any one to treat 
his neighbor better than himself, or to 
forego the use of his own property lest 
he might cause loss to others. 

The same rule in regard to surface- 
water, which we have before stated, 
is very ably stated and maintained by 
Johnson, J., in Waffle v. N. Y. Central 
Railroad Co., 58 Barb. 413, where the 
learned judge said — " Every person has 
the unquestionable right to drain the 
surface-water from his own land to ren- 
der it more wholesome, useful, or pro- 
ductive, or even to gratify his taste or 
will, and if another is inconvenienced, 
or incidentally injured thereby, he can- 
not complain. No one can divert a 
natural watercourse and stream through 
his land, to the injury of another, with 
impunity ; nor can he by means of drains 
or ditches, throw the surface-water from 
his land upon the land of another, to 
the injury of such other. But when a 
person can drain his own land without 
turning the water upon the land of an- 



other, or when it can be done by drains 
emptying into a natural stream and 
watercourse, there can be no doubt of 
his right thus to drain, even though the 
effect may be to increase the volume of 
water unusually, at one season of the 
year, or to diminish the supply at an- 
other." "No one can be required to 
suffer his land to be used as a reservoir 
or water-table for the convenience or 
advantage of others." This principle 
is laid down by all the judges in Raws- 
tron v. Taylor, 11 Exch. 269 ; in Good- 
ale v. Tattle, supra ; and in Miller v. 
Laubach, supra. 

There seems to be no ground to ques- 
tion the right of landowners to drain 
marshes and swamps upon their own 
lands into streams running through them, 
and mill-owners upon the stream below, 
who are damaged thereby, in two re- 
spects, 1st, by having the flow of water 
so increased, in times of high water, that 
they cannot run their mills, by reason 
of the excess of water ; and 2d, in having 
the stream fall below the quantity requi- 
site to carry the mill, at a much earlier 
time in the season than it would other- 
wise do, have no cause of action, their 
loss being damnum absque injuria : Waffle 
v. N. Y. Central. Railroad Co., supra. 
In Beard v. Murphy, 37 Vt. 99, the 
right of the landowner to obstruct the 
flow of surface-water from the adjoining 
land upon his own is placed upon some- 
what lower ground than most of the 
other cases require, i. e. that it was ren- 
dered necessary to his own protection 
against impurity which the adjoining 
owner had thrown into such surface-wa- 
ter. The opinion of Mr. Justice Ben- 
nett, in Chatfield v. Thilson, 28 Vt. 49, 
is pronounced by B aloom, J., in Trus- 
tees v. Yoemans, 50 Barb. 316, "one of 
the ablest opinions on the subject in the 
books ;" but as we have had occasion to 
say before, and in note to Basset v. Sal- 
isbury Man. Co., 3 Am, Law Reg. N. S. 
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223, 239, it pushes one point beyond the coming from underground springs, in 

established rules of law, viz., the right any manner they may deem necessary 

of the landowner to do acts upon his for the improvement or better enjoyment 

land for the mere purpose of damaging of their own land, is most unquestiona- 

his neighbor. ble. And if by so doing, in good faith 

We might pursue this inquiry much an( j w j tn n0 pur p se of abridging or 

further, but having before given it some interfering with any of their neighbor's 

attention in another New Hampshire case, r j g hts, they necessarily do damage to 

Basset v. Salisbury Man. Co., supra, their neighbor's land, it must be regard- 

we forbear longer trespass upon the e( j as no infringement of the maxim sic 

patience of our readers. It must be utere tuo tit alienum non Icedas, but must 

conceded, we think, that the right of be held damnum absque injuria. 

landowners to deal with surface-water j. j>, R, 
and all water mixed with the soil, or 



Court of Appeals of Maryland. 
HENRY JANES v. EDWARD F. JENKINS. 

The owner of two adjoining lots, which may be designated as the East and 
West lots, leased the former for the renewable term of ninety-nine years, at a 
certain yearly rent, and in the lease covenanted that the lessee should have the 
right and privilege to make openings and place lights in the wall which he con- 
templated erecting on the western line of the property leased. The wall was 
erected and openings were made and lights placed therein, which overlooked the 
West lot. Subsequently the lessor conveyed the reversion in the East lot and 
premises to the lessee thereof, in fee, and by this deed were granted with the lot 
all buildings and improvements thereon erected, " and all and every the rights, 
alleys, ways, waters, privileges, appurtenances, and advantages to the same belonging, 
or in anywise appertaining." Afterward the owner of the West lot conveyed, the 
same, in fee, to a third party, the deed containing a covenant of special warranty. 
On an action brought by the vendee of the West lot against the vendor for an 
alleged breach of the covenant of special warranty, it was Held: 

1st. That the conveyance to the vendee of the East lot, passed the full right to 
the free use and enjoyment of the lights in the wall as they then existed, as an 
incident and appurtenance to the land conveyed ; and that such right as appurte- 
nant to the premises will pass therewith to all successive owners of the property. 

2d. That the vendee of the West lot took it with the servitude annexed for the 
benefit of the East lot, and the existence of this servitude, and the enjoyment 
thereof by the owner of the East lot, constituted no breach of the covenant of 
special warranty. 

Whenever an owner has created and annexed peculiar qualities and incidents 
to different parts of his estate (and it matters not whether it be done by himself, 
or his tenant by his authority), so that one portion of his land becomes visibly 
dependent upon another for the supply or escape of water, or the supply of light 
and air, or for means of access, or for beneficial use and occupation, and he grants 



